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The husband has filed this appeal challenging the order of
rejection of the relief of dissolution of marriage on the ground of cruelty

filed under Section 13(1)(ia)(ib) & 5(i1)(b) of the Hindu Marriage Act.
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2. The marriage between the parties was solemnized on
09.02.2014 and the reception was held at Rajanathan Mahal, Santhinagar,

Palayamkottai on behalf of the husband side.

3. For the sake of convenience, the parties are referred to
according to their litigative status before the Family Court as

petitioner/husband and respondent/wife.

4. The fact that are necessary for determination of this appeal

shun unnecessary facts are as under:

(a) The marriage between the parties are admitted. Before the
trial Court, the husband has filed the above H.M.O.P.No.5 of 2019 on the
ground of cruelty, desertion and also included Section 5(i1)(b) of the Hindu

Marriages Act for the wife is not competent to give progeny.

5. The petition proceeds on the basis that even before the
marriage, the wife was suffering from Cancer and therefore, there is a

suppression of material facts with regard to her competency to bear the
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child and also on the ground of cruelty and desertion. There is no pre-suit

notice between the parties.

6. The husband examined himself as P.W.1 and marked Ex.P1 to
Ex.P12. The wife examined herself as R.W.1 no document has been

produced.

7. On consideration of both oral and documentary evidence
adduced before the Family Court, the Family Court Judge has come to the
conclusion that there is no evidence of suppression of any material fact on
the medical ground of the petitioner and prior to the marriage, there was no
symptom of Cancer and the subsequent affliction of Cancer, which has
resulted in removal of the Uterus, cannot be a ground to file a petition
under section 5(i1)(b) of the Hindu Marriage Act and the alleged cruelty
and desertion are not proved in the manner known to law, accordingly,
dismissed the divorce petition. Hence, the husband has filed the present

Civil Miscellaneous Appeal.

8. After admission of this case, it appears from the Court records

that there was a counselling before the Mediation Centre twice and
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thereafter, it appears that previous brother Judges of this Court have also
made an attempt between the parties to settle the matter amicably. The
wife has expressed her unwillingness to settle the matter and hence, again
posted in the list. Subsequently, the husband was given counselling by the
brother Judges, it also went in vain and hence, left with no other option,
posted the case for judicial pronouncement. On 27.11.2023 we also had an
interaction with the husband and wife separately as well as jointly and
thereafter also, had an interaction in the presence of their advocates, we are
unable to get the consent of either of the party and hence, we posted the

matter for arguments.

9. After hearing the rival submissions and after perusing the
evidence of P.W.1 (husband) and R.W.1 (wife) the point for consideration

in the CMA are as under:

(1) Whether, the wife, who had during the subsistence of marriage, got
afflicted with 'Ovarian Cancer' that resulted in Uterus removal and
thereafter, can be termed as a cruelty to the husband:

(11)) Whether the period of treatment taken by the wife for fighting

with Cancer and the treatment for it at the parental home can amount to
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desertion.

(111) Whether, after the removal of the Uterus, the husband is entitled
to seek a dissolution of marriage on the ground of removal of the Uterus
has resulted in mental cruelty as the chance of progeny of the husband has

been lost?.

10. The marriage between the parties was solemnized on
09.02.2014. On 02.05.2014, the first pregnancy got aborted as admitted by
P.W.1 and R.W.1. The abortion has taken place 4 times. From the
admission of the parties in the cross-examination, which is discussed in
detail infra, both the parties state that there were three pregnancies and all
resulted in abortion. During the fourth pregnancy period, the doctor at
Tirunelveli found that there is a malignancy in the Uterus and therefore,
she was referred to Cancer Institute at Adayar, Chennai, wherein, she was
diagnosed to have an Ovarian Cancer of third grade and after obtaining the
necessary medical consent with regard to the side-effects and possibility of
the unsuccessful result, if any, due to chemotherapy, the wife has

underwent chemotherapy / radio-therapy / radiation.
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11. Though she survived the Cancer, due to the medical
condition, the doctor, at Adayar Cancer Institute, has removed her Uterus

and therefore she was taking further treatment from her mother's place.

12. At this juncture, the husband has filed the divorce petition as

stated supra.

13.In Roopa Soni vs. Kamalnarayan Soni reported in 2023(3)
MWN (Civil) 677, the Hon'ble Supreme Court of India has held as
follows:-

“Cruelty is subjective and differs with gender.
Relatively elastic approach to be adopted, when Wife seeks
divorce. Law of Divorce initially based on fault theory and
built on conservative campus. Prevailing factor earlier was
preservation of Marital sanctity. Now libertarian attitute to be
adopted and grounds for Divorce/Separation to be construed
with latitudinarianism. Courts to adopt 'social-context
thinking', cognizant of social and economic realities as well as
status and background of parties. Though burden of proof is
on petitioner, degree of probability is not beyond reasonable
doubt, but of preponderance.

The expression ‘“‘cruelty” has an inseparable nexus

with human conduct or human behaviour. It is always
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dependent upon the social strata or the milieu to which the
parties belong, their ways of life, relationship, temperaments
and emotions that have been conditioned by their social status.
What constitutes cruelty is objective. Therefore,
what is cruelty for a woman in a given case may not be cruelty
for a man, and a relatively more elastic and broad approach is
required when we examine a case in which a wife seeks
divorce. Section 13(1) of the Act of 1955 sets contours and
rigours for grant of divorce at the instance of both the parties.
Even with such a liberal construction of
Matrimonial legislations, the socio-economic stigma and
issues attached to a woman due to divorce or separation are
raised. Justice O.Chinnappa Reddy, in his concurring opinion
in Reynold Rajamani and another vs. Union of India and
another, 1982 (2) SCC 474 (see paragraph 14), took note of
the position of women in a marital relationship and the
consequent social and economic inequalities faced by the
female spouse in view of divorce. The resultant stigmatization
hinders societal reintegration, making a women divorcee
socially and economically dependent. Courts must adopt a
holistic approach and endeavor to secure some measure of
socio-economic independence, considering the situation, case
and persons involved.  An empathetic and contextual
construction of the facts may be adopted, to avert the
possibilities of perpetuating trauma — mental and sometimes

even physical — on the vulnerable party. It is needless to say
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that the Courts will be guided by the principles of equity and
may consider balancing the rights of the parties. The Court,
while applying these provisions, must adopt 'social-context
thinking', cognisant of the social and economic realities, as
well as the status and background of the parties.

In such a situation, the Judge has to be not only
sensitive to the inequalities of parties involved but also
positively inclined to the weaker party if the imbalance were
not to result in miscarriage of justice. This result is achieved
by what we call social context judging or social justice
adjudication.

The law regulates relationships between people. It
prescribes patterns of behaviour. It reflects the values of
society.

On the question of burden in a petition for divorce,
burden of proof lies on the petitioner. However, the degree of
probability is not one beyond reasonable doubt, but of

)

preponderance.’

14. The learned counsel for the appellant would state that after
removal of the Uterus, the chances of getting progeny or child birth to the
appellant/husband is impossible and therefore, he seeks divorce on the
ground of cruelty, desertion and irretrievable breakdown of marriage.

They have not been living together for the last 8 years and more from
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2014, till today.

15. Per contra, the learned counsel for the respondent/wife would
contend that the petition was filed on the premise that the wife was
suffering from Cancer even prior to the marriage and the pre-existing
medical condition of the wife having Cancer was suppressed at the time of
marriage and thereafter, during the treatment for Cancer at Adayar Cancer
Institute, Chennai, on an emergency medical condition, her Uterus was
removed. It is an Act of God and fortunately, she was saved and she wants
to live with her husband. During the period of treatment for few years, her

father also died.

16. P.W.1 (husband) during the cross-examination had admitted

that:

13

BT6l  GIHINOEMSTIBLE  BBHSH — HTEVHSI60
Gl BEGBLULTESTE  QMmBEHTD  slelipred  Fiflgmei.
09.02.201460  FHHoeWID  HEWLCUBMBSHI  6TOIWTEL  FiflHT6dI.
23.01.201460 BFAWSTISHHID HeOL OUIMBMSHI 6T60TBT60  FHlFHT60T.
STHITLOGDISTIT 6T G B [BLOW HH BE (LpsdLy
o maleli  @6e0emeL  6TIBTE0  FMHTE.  61HTLDEDIHTTED]T
S MO HHMBEG (P HI6d eleiisnlenl Ul QUBECBTT 2 mellert

eteveuMD CuTUl LMTHEH BHCHTD 61660 FhlgHTei.
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BIT6I  IHTOMISTTNT  LoHHHIN LNCFTHmebHE
SWWHFH OFais Curgl eIHTOMISTIT 61hFH L CFLIEN6U|LD
O falldsalsvemen 6TEOIMITED g gmedr. (BT 63T 6T1bFH
LO(HBH HIGULDEN 60T (& DIMIPHI] QFeT@mGeurT Y)Y
LOHSHHINDMNHEG 6IHTOMIBHTIT  UHHTT  6T6imTe0  FiflgHmed.
JHTOMHTIT  Bred  CFTevedw  Siwendhdl  UfNGFTHemeou LD
QFUIHIOBTERILTT  6Te0IBT60 FHM6.  GFHTIOMISTIT  HTUIHLD
SIMLHS LUIBG @uie] CHemeu 616D  618)TLOISHTT D]
SemmLW  QuBGBTT el iyBE DAMWHH  CFIBTTH6NT

eTeoimmeL  Fiflgment. Qe BT H6T  HIPSHEH  6TeiamIenL Ul
Al lged  eubH &l LTTH6. DSBS  BIHIH6IT
&FlbBHTFLOT B ST 60 QUMLDIHGHTID 616036 g Hment.
SIHGLIMBEH ST 60 & (H&BEM6VLIL| JMBULL &) 6160IMBITEV

THTOMIHTTENT  6TadTeDIeNL Ul &l 1960  eubHIL L Di6iICm
HMHBMEOLIL]  gBULL G DUCUTH BTl DDWHH OF6iIm
36 HSHUOMMBGHTeN  LNCFTHMNEEH  DMPSHS

OFei@meir  eTEIIMTEL  FiflFHT6nT. BTG SHMTSHHe0 LFuigHleinen

LRGSR  DNJHmBUTe)  61d) TSI HSG S5 (HLD6WISHE MBS

(LD&ILIT S LMBNIGHIU B\HHHHTH N [5Y5) D[R GHHI6N

N EHmBUN6D  HIVBISTH|  6165IMT6V  FifSHT6I.

21.04.2016 60 CIHTODISHTTENT 6TOTNIGNLUI 6L 1960
Qb Ll  DSHALIBE eIHTOMSTIHHESG BTG (POB
H([HBBHMEVLIL| JBLILL G eleniml CFmeiengl Fflgmed.

sTeiiamlenl Ul GpHmemevBud] etemt Sieufl b 2 6itengl.
SlUHMLUW  OHTemev@Ld] 61601  6T6ITBINLLD 2 _61T6NGH|  6TEIIMTEV
g Hment.

THTOMIHTIT OFaTensauled LoHHHIN FEHFemnFuled
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RMmBSID Gurg) 18.03.201760 TSI LOIHTTAL LD
Cudlall haTei eubGHei eradimBTed &FiflHment.

GbLUSHHB&H @®  eumflea  GeuewiB  eT6dIB
BT HHMBTHHBHT bbb o) HTHHeL  OFUIGHIeTEeredm

eTeiImBmeL  FflFHmer. sleiienlenL Ul DEDITEVID,  HIARLIGTINITHE,

eLDVGHAGVID  eTATONSHTTMNL LD eITL 60&HEHHTUT  LpeIDTHS6euT,

SV GHLTHEDFHENDU HHSI 6I(ALILIG CLDGVLDT &

siBiensTIfiLd  CslLsHmes @Gl B QFmsLeualsvens

61EIMITeY & il GT6dl.

Oaeiemenuiled  eIHTOEIHTIT  FHFemgF  61BHD
LD(HSHHIULOEN 6T ) BTEDILD, STSHITLONIHTT (HLD QF eIyl
AHTOMBTTHHEG DMmBGWD  Cprul 2 uli  PUISHHTESH
aeilend UBN e fhaicsTeienallsvensy  sleiimme0  FiflHmeor.

(emphasis supplied)

17. The wife examined herself as R.W.1 and during her cross-

examination she had admitted that:

[erettamient_ui BTG 6T60TED (&) SILILEDLIGNWI
SEBPIOILLHTEL alauTsisHdH Camfl SiF6d aiened HTHEH0
Qauwigieenmi  elelimme0 &g mei. SHmed  CFUINSBGS
WPHHW  HITID  GHNHHeT  OUBMI  UTLDEISHNBEHSHT 6
eTeoimTe0  Fflgmedr.

02.05.20146v & MOHeLEI 60L_&iLol LDIT &6 601

LO(HSSBHIULDNENEHG — 6I6IIENINL Ul HEWIUT  6T60I6D60  HMIDSHS
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CFeiBTT  6le0IBTEL  FiilFHTent. OIBIG BT6  SHHYBBIHLLGS
2 Mg CFWIWULL &I 6T6immed  FiflgHmed.

(LPH6D SITLIULD FemshHHIaN L Bl 6T6UTLIGHT60
QUINTBHTH 6TEGmIEML_ UL QuBGMTT 6T6OT6M 60T
SHenFWeiallenend@ AMIPHH OFIBITHeT 6ledIBTeDL  FflgHmed.
41 BT &6 [BIeh eleiienlenl Wl QUBEBTT  &il 19edmbaH Ul
dhHHINL_BHTET MISHTIT il 19BE& SHHIDL  eIHGZH60N.

610G 3 (PemB HHFFNHR| JBLIL (HeiTengl.

Breil  OFciiement  SewLwWTw  Caeigt g fled
FHFmF  IbHHImBMeN  FHFemgF  CHMIILSHTeN  6T60T60NL LD
ST L UGBS 6160BTed FRHTEN. DFH I0.FT..12 Y GID.

09.07.2014 SieImI  61NHG  HHBEMEVLIL NG
eTeImmeL  Fiflgmen.

6160Ib@E&  BT6N&EH  (POMB  HHBM6VLIL| ML L I
eTeImmeL  Fflgmedt.

&L 19 SHUUSHTH OCFTET6ITI H6IT.

Brer OFeitenent GHeIFT E6HENVIQULL 196D  6T6IIEDIEML UL
QuBCmTHLe OFeiim FHFmFHHTd  CFihBHed  6T6iIMT60

ghemeil. DibFH FOUIGHH60 elendbd LMmICHTUI erd@L gh-36mul

SHIEIeNL L &) BIGOIMBIT 6D FHHT6II. Y55 FLOUI58960

GIGIIEMIENL Ul HRLIHL  NHBmleLeNe0OUIsIIe  © ulhb

DLGHSH 6160 Hlemevuilsd  HRLIGNL  NBBMLILIL L FHI  6I6MBI60

gl me.
slelb@ SBOLTH GRbms OLDID S5&H GevevTs
HTTNHHMTe0 ST lleuTdIHEH — CHTHSMIT  6T6AMTED

ghlgme. SUETEL  [5  6160HE  GHIHMSHUITE  G\(h.  [BI6

2 G GHLOHENFHUITS O\mH 5 Gmyet 61601 OFTeiT6uITH.
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SMCuTa] wrnell L.

WSHIIT  HWHemSEH  6umCeueniig &I 61636dIL_LD

TSI K] CHETmMAMIT  61HIMI60  QITL e0&  HTUI  eLps0LoTHCauT,

TNV GHLDHEDHENU HH3 6T(HHSHILD QUG & FHEVTLD.

(emphasis supplied)

18(a). From the admissions made by the respective parties, this
Court finds that the findings rendered by the Family Court that there is no
symptom or any legally acceptable evidence to show and demonstrate that
even prior to the marriage, the wife had symptoms of Cancer and hence,
the plea raised by the husband that Cancer is a pre-existing disease, that is

even prior to the marriage, is rightly negatived by the Family Court.

18(b).As admitted by the husband (P.W.1) only after the
marriage, three pregnancies, resulted in three abortions. During the fourth
abortion only, it was suspected by the Doctor at Tirunelveli, leading to the
screening of the Cancer in the body of the wife and due to the medical
condition alone, as suggested by Adayar Cancer Institute, the Uterus was
removed and she was subjected to chemotherapy, whereby, the Act of God

she survived from the killer disease of Cancer.
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19. The wife is a Cancer survivor. She has survived the brutal
attempts made by the dangerous disease of Cancer. However, during the
treatment to fight against the Cancer, on medical grounds and due to
emergency and life threatening situation the doctor has removed her Uterus
and the same was intimated to the husband. In such a circumstance, we
find that only during the subsistence of marriage, wife was afflicted with
Cancer which resulted in removal of the Uterus, cannot be termed as a

ground of mental cruelty warranting dissolution of marriage.

20. In this regard, the Division Bench of this Court in
C.M.A.No.1905 of 2002, dated 26.07.2006 between P.Devaraj vs.
V.Geetha at paragraph 15 & 16, held as under:

“15. It cannot be disputed that a woman without a
uterus in quite fit for sexual intercourse. Impotency is
incapacity for sexual intercourse or when coition is difficult

or painful. _The presence or absence of uterus is quite

immaterial to the ques whether a woman is impotent or not.
Merely because the uterus of a woman is removed, she could

not be held to be impotent and that could not be a ground to
declare the marriage void, vide Samar Som v.Sadhana Som,

AIR 1975 Calcutta 413. (emphasis supplied)

16. In the case on hand, the marriage was

https://www.mhc.tn.gLéi(l%gdis



C.M.A(MD)No.724 of 2021

consummated, the respondent/wife also became pregnant,
and only to save her from the impending danger of escalation
of uterus cancer, she was operated and her uterus was
removed. Even though it is alleged by appellant-husband
that the removal of uterus was done without his knowledge,
the trial Court recorded that the appellant during his cross-
examination, admitted that the respondent was admitted in
Ramakrishna Hospital for the purpose of operation and the
appellant was in the hospital and according to R.W.2,
Dr.Tmt.Mrudubashini, who performed surgery, consent was
obtained from the appellant for operation, and these facts
substantially establish that the appellant was aware of the

removal of the uterus of the respondent.”

21(a). We find that the marriage was solemnized between the
parties on 09.02.2014. The marriage was consummated, resulted in four
pregnancies and three pregnancies ended in abortion, while the 4"
pregnancy was in progress, the wife was diagnosed of having been affected
with 'Ovarian Cancer", when she was referred for further treatment at
Adayar Cancer Institute at Chennai, where, she was fighting for life, as
there was a life threatening situation and due to medical emergency, her
Uterus was removed. Thereafter, she was living with her parents for

treatment. During the process, she also underwent chemotherapy to get
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over of the Cancer and now, the respondent/wife is a Cancer Survivor,

without Uterus.

21(b)Now, the husband appears to have filed the divorce petition
on the ground of progeny. After going through the evidence, we find that
at the instigation of some of the family members on the ground of, to have
a child for the line of progeny, he appears to have filed this application.
Certain allegations and counter allegations have been made between the
parties regarding giving in marriage of one of the sisters of husband to the
brother of the wife, who is employed abroad, was denied by both the

parties.

22. Considering the materials placed before us, we are not
desirous of getting into these allegations as they appear to be irrelevant for

the issue involved in this case.

23(a). It remains to be stated that during the cross-examination,
the husband (P.W.1) admitted that there is a possibility of progeny of
getting children by surrogacy method and he is willing for the said

surrogacy. So also the wife, during her cross-examination as R.W.1, as
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extracted supra, has expressed that the husband has no objection either for

adoption of a child or to go for a surrogacy through surrogate mother

23(b) Hence, taking into entirety of the circumstances, we have
no hesitation to hold that during the subsistence of marriage, when the wife
was diagnosed with 'Ovarian Cancer' and during the treatment, her Uterus
was removed, the same cannot be treated as a cruelty to the husband much
less 'mental cruelty' since it is not 'Act of the wife' but only as 'Act of

FATE or DESTINY".

23(c) The period of treatment she has taken from the parental
home also cannot be termed as desertion. With regard to Section 5(i1)(b) of
the Hindu Marriage Act, since we have already found that is not a pre-
existing disease at the time of marriage and on that ground also the

husband is not entitled for divorce.

24. After perusing the oral evidence of R.-W.1 and her connected
medical records, we find that the wife is a Cancer survivor. Destiny struck
her in the form of the killer disease of humanity (viz., Cancer) and she was

diagnosed as being in the third stage of Cancer and however, was saved by
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Adayar Cancer Institute, who does Yeoman service to the Society.

(I) Though she was saved, due to the medical condition, the
doctors at Cancer Institute could not save her Uterus and the same was

removed.

(1)) Some of the evil-eyed relatives appear to have injected
inhuman feeling in the mind of the husband to seek for divorce, citing
progeny being lost. The wife pleads to save the matrimonial tie for the rest

of her life.

(111). As stated supra, Cancer, in the form of a killer disease made
an attempt on her to separate her permanently from her husband and it was
saved by Act of God and by doctors at Adayar Cancer Institute. In the
above factual matrix, we are not inclined to severe the matrimonial tie that

has been saved by Act of God.

25. We thought it fit to reproduce the words of her husband to
the wife before surgery “ You be my child, I be yours”. Such a golden

hearted husband was poisoned by some vested interest relatives, to file the
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divorce petition. Thus, we find that seeking divorce has not stemmed from
the heart of the husband but only appears to have surfaced from a
communicable disease, viz., ill-effects of some relatives who wanted to

exploit the pitiable and pathetic situation, by raising the plea of progeny.

26. The human relation itself is fragile, but human mind is more
fragile and it will break in a split second and hence, the case should be
assessed in entirety but not in isolation. Hence, in view of the factual
matrix of the cases as analysed earlier and in view of the decision of this

Court in P.Devaraj's case as stated supra, we find no merits in this appeal.

(1) Before departing, in view of the answer in the form of the
admission by both the parties as extracted supra, in the event of husband
opting for adoption, the wife shall give her consent to do so from the

concerned NGO.

27. In the event of the husband opting to surrogate a child,
through a surrogate mother, considering the special circumstances of this

case, we recommend to the NGO's and Corporate having CSR funds to
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render financial and medical assistance to fulfill the wish of the husband.
In this regard, we recommend the case of the petitioner / appellant to the
Managing Director of Sakthi Charitable Trust run by the Sakthi Masala
Group at Erode to render financial aid for the parties to support surrogacy.
It is open to the said Trust to render necessary help to the extent possible
subject to their financial ceiling limit and conditions stipulated in their
Trust Deed and the said Trust can either, singularly or collectively, in
association with any other NGOs, provide financial assistance to the

Cancer survivor of the family to the extent possible.

28. For the reasoning stated supra, the order of dismissal of the
dissolution of marriage at the instance of the husband, as rejected by the
Family Court, appears to be just and fair and for reasoning, the same is

hereby confirmed.

29. Accordingly, this Civil Miscellaneous Appeal is dismissed.

No costs.

(T.K.R.J.) & (P.B.B.J)
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am

To
1.The Family Court, Tirunelveli.
2.The Section Officer,
VR Section, Madurai Bench of Madras High Court,

Madurai.
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