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CORAM:

THE HONOURABLE MR.JUSTICE RMT.TEEKAA RAMAN
AND

THE HONOURABLE MR.JUSTICE P.B.BALAJI

C.M.A(MD)No.724 of 2021

Sankara Subramanian ... Appellant/Petitioner
   Vs.

Sivalekshmi alias Sheela       ... Respondent/Respondent 

Prayer:-  Civil  Miscellaneous  Appeal  filed  under  Section  19(1)  of  the 

Family  Courts  Act,  1984,   against  the  fair  and  decretal  order,  dated 

19.02.2021  passed  in  H.M.O.P.No.5  of  2019  on  the  file  of  the  Family 

Court, Tirunelveli. 

For Appellant : Mr.M.P.Senthil 
For Respondent : Mr.Aayiram K.Selvakumar

     JUDGMENT

RMT.TEEKAA RAMAN,J.

The  husband  has  filed  this  appeal  challenging  the  order  of 

rejection of the relief of dissolution of marriage on the ground of cruelty 

filed under Section 13(1)(ia)(ib) & 5(ii)(b) of the Hindu Marriage Act. 
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2.  The  marriage  between  the  parties  was  solemnized  on 

09.02.2014 and the reception was held at Rajanathan Mahal, Santhinagar, 

Palayamkottai on behalf of the husband side.  

3.  For  the  sake  of  convenience,  the  parties  are  referred  to 

according  to  their  litigative  status  before  the  Family  Court  as 

petitioner/husband and respondent/wife.  

4.  The fact  that  are necessary for  determination of this appeal 

shun unnecessary facts are as under:

(a) The marriage between the parties are admitted.  Before the 

trial Court, the husband has filed the above H.M.O.P.No.5 of 2019 on the 

ground of cruelty, desertion and also included Section 5(ii)(b) of the Hindu 

Marriages Act for the wife is not competent to give progeny. 

5.  The  petition  proceeds  on  the  basis  that  even  before  the 

marriage,  the  wife  was  suffering  from Cancer  and  therefore,  there  is  a 

suppression  of material  facts  with regard to her competency to bear  the 
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child and also on the ground of cruelty and desertion.  There is no pre-suit 

notice between the parties. 

6. The husband examined himself as P.W.1 and marked Ex.P1 to 

Ex.P12.   The  wife  examined  herself  as  R.W.1  no  document  has  been 

produced. 

 7.  On  consideration  of  both  oral  and  documentary  evidence 

adduced before the Family Court, the Family Court Judge has come to the 

conclusion that there is no evidence of suppression of any material fact on 

the medical ground of the petitioner and prior to the marriage, there was no 

symptom of  Cancer  and the subsequent  affliction  of  Cancer,  which  has 

resulted in  removal  of the Uterus,  cannot  be a ground to  file  a petition 

under section 5(ii)(b) of the Hindu Marriage Act and the alleged cruelty 

and desertion are not  proved in  the manner known to law, accordingly, 

dismissed the divorce petition. Hence, the husband has filed the present 

Civil Miscellaneous Appeal.  

8. After admission of this case, it appears from the Court records 

that  there  was  a  counselling  before  the  Mediation  Centre  twice  and 

3/22https://www.mhc.tn.gov.in/judis



C.M.A(MD)No.724 of 2021

thereafter, it appears that previous brother Judges of this Court have also 

made an attempt between the parties to settle  the matter amicably.  The 

wife has expressed her unwillingness to settle the matter and hence, again 

posted in the list.  Subsequently, the husband was given counselling by the 

brother Judges, it also went in vain and hence, left with no other option, 

posted the case for judicial pronouncement.  On 27.11.2023 we also had an 

interaction  with  the  husband  and wife  separately as  well  as  jointly  and 

thereafter also, had an interaction in the presence of their advocates, we are 

unable to get the consent of either of the party and hence, we posted the 

matter for arguments. 

9.  After  hearing  the  rival  submissions  and  after  perusing  the 

evidence of P.W.1 (husband) and R.W.1 (wife) the point for consideration 

in the CMA are as under:

(i) Whether, the wife, who had during the subsistence of marriage, got 

afflicted  with  'Ovarian  Cancer'  that  resulted  in  Uterus  removal  and 

thereafter, can be termed as a cruelty to the husband:

(ii)  Whether  the period of treatment  taken by the wife for  fighting 

with Cancer and the treatment for it at the parental home can amount to 
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desertion. 

(iii) Whether, after the removal of the Uterus, the husband is entitled 

to seek a dissolution of marriage on the ground of removal of the Uterus 

has resulted in mental cruelty as the chance of progeny of the husband has 

been lost?.

10.  The  marriage  between  the  parties  was  solemnized  on 

09.02.2014.  On 02.05.2014, the first pregnancy got aborted as admitted by 

P.W.1  and  R.W.1.  The  abortion  has  taken  place  4  times.   From  the 

admission of the parties  in the cross-examination,  which is discussed in 

detail infra, both the parties state that there were three pregnancies and all 

resulted  in  abortion.  During  the  fourth  pregnancy  period,  the  doctor  at 

Tirunelveli found that there is a malignancy in the Uterus and therefore, 

she was referred to Cancer Institute at Adayar, Chennai, wherein, she was 

diagnosed to have an Ovarian Cancer of third grade and after obtaining the 

necessary medical consent with regard to the side-effects and possibility of 

the  unsuccessful  result,  if  any,  due  to  chemotherapy,  the  wife  has 

underwent  chemotherapy / radio-therapy / radiation. 
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11.  Though  she  survived  the  Cancer,  due  to  the  medical 

condition, the doctor, at Adayar Cancer Institute, has removed her Uterus 

and therefore she was taking further treatment from her mother's place. 

12. At this juncture, the husband has filed the divorce petition as 

stated supra.   

13.In  Roopa Soni vs. Kamalnarayan Soni reported in  2023(3)  

MWN  (Civil)  677,  the  Hon'ble  Supreme  Court  of  India  has  held  as 

follows:-

“Cruelty  is  subjective  and  differs  with  gender.  

Relatively  elastic  approach  to  be  adopted,  when  Wife  seeks  

divorce.  Law of Divorce initially based on fault  theory and  

built  on  conservative  campus.  Prevailing  factor  earlier  was  

preservation of Marital sanctity.  Now libertarian attitute to be 

adopted and grounds for Divorce/Separation to be construed  

with  latitudinarianism.  Courts  to  adopt  'social-context  

thinking', cognizant of social and economic realities as well as  

status and background of parties.  Though burden of proof is  

on petitioner, degree of probability is not beyond reasonable  

doubt, but of preponderance. 

The expression “cruelty” has an inseparable nexus  

with  human  conduct  or  human  behaviour.   It  is  always  
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dependent  upon the social  strata  or the milieu to which the  

parties belong, their ways of life, relationship, temperaments  

and emotions that have been conditioned by their social status.  

What  constitutes  cruelty  is  objective.  Therefore,  

what is cruelty for a woman in a given case may not be cruelty  

for a man, and a relatively more elastic and broad approach is  

required  when  we  examine  a  case  in  which  a  wife  seeks  

divorce.  Section  13(1)  of  the Act  of  1955 sets  contours  and 

rigours for grant of divorce at the instance of both the parties. 

Even  with  such  a  liberal  construction  of  

Matrimonial  legislations,  the  socio-economic  stigma  and  

issues attached to a woman due to divorce or separation are  

raised.  Justice O.Chinnappa Reddy, in his concurring opinion  

in  Reynold  Rajamani  and  another  vs.  Union  of  India  and 

another, 1982 (2) SCC 474 (see paragraph 14), took note of  

the  position  of  women  in  a  marital  relationship  and  the  

consequent  social  and  economic  inequalities  faced  by  the  

female spouse in view of divorce.  The resultant stigmatization  

hinders  societal  reintegration,  making  a  women  divorcee  

socially  and economically  dependent.   Courts  must  adopt  a  

holistic  approach  and  endeavor  to  secure  some measure  of  

socio-economic independence, considering the situation, case  

and  persons  involved.   An  empathetic  and  contextual  

construction  of  the  facts  may  be  adopted,  to  avert  the  

possibilities  of perpetuating trauma – mental  and sometimes  

even physical – on the vulnerable party.  It is needless to say 
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that the Courts will be guided by the principles of equity and  

may consider balancing the rights of the parties.  The Court,  

while  applying  these  provisions,  must  adopt  'social-context  

thinking',  cognisant  of  the  social  and  economic  realities,  as  

well as the status and background of the parties.  

In  such  a  situation,  the  Judge  has  to  be  not  only  

sensitive  to  the  inequalities  of  parties  involved  but  also  

positively inclined to the weaker party if the imbalance were  

not to result in miscarriage of justice.  This result is achieved 

by  what  we  call  social  context  judging  or  social  justice  

adjudication. 

The law regulates relationships between people.  It  

prescribes  patterns  of  behaviour.  It  reflects  the  values  of  

society.  

On the question of burden in a petition for divorce,  

burden of proof lies on the petitioner.  However, the degree of  

probability  is  not  one  beyond  reasonable  doubt,  but  of  

preponderance.”     

14. The learned counsel for the appellant would state that after 

removal of the Uterus, the chances of getting progeny or child birth to the 

appellant/husband  is  impossible  and  therefore,  he  seeks  divorce  on  the 

ground  of  cruelty,  desertion  and  irretrievable  breakdown  of  marriage. 

They have  not  been living  together  for  the  last  8  years  and more from 
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2014, till today.

15. Per contra, the learned counsel for the respondent/wife would 

contend  that  the  petition  was  filed  on  the  premise  that  the  wife  was 

suffering  from Cancer  even  prior  to  the  marriage  and  the  pre-existing 

medical condition of the wife having Cancer was suppressed at the time of 

marriage and thereafter, during the treatment for Cancer at Adayar Cancer 

Institute,  Chennai,  on  an  emergency medical  condition,  her  Uterus  was 

removed. It is an Act of God and fortunately, she was saved and she wants 

to live with her husband.  During the period of treatment for few years, her 

father also died.  

16. P.W.1 (husband) during the cross-examination had admitted 

that: 

“ehd;  vjpHkDjhuUld;  ,Ue;j  fhyj;jpy; 

$l;Lf;FLk;gkhfjhd;  ,Ue;Njhk;  vd;why;  rhpjhd;. 

09.02.2014y;  jpUkzk;  eilngw;wJ  vd;why;  rhpjhd;. 

23.01.2014y; epr;rpajhHj;jk; eilngw;wJ vd;why; rhpjhd;. 

vjpHkDjhuH  vdf;F  jpUkzj;jpw;F  Kd;G 

cwtpdH  ,y;iy  vd;why;  rhpjhd;.  vjpHkDjhuiu 

jpUkzj;jpw;F Kd;G ehd; vd;Dila ngw;NwhH cwtpdH 

vy;yhk; Ngha; ghHj;J te;Njhk; vd;why; rhpjhd;. 
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ehd;  vjpHkDjhuiu  kUj;Jt  ghpNrhjidf;F 

mioj;J nrd;w NghJ vjpHkDjhuH ve;j Ml;NrgidAk; 

njhptpf;ftpy;iy  vd;why;  rhpjhd;.  ehd;  ve;j 

kUj;Jtkidf;F  mioj;J  nrd;NwNdh  me;j 

kUj;Jtkidf;F vjpHkDjhuH te;jhH vd;why;  rhpjhd;. 

VjpHkDjhuH  ehd;  nrhy;ypa  midj;J  ghpNrhjidAk; 

nra;Jnfhz;lhH vd;why; rhpjhd;.  VjpHkDjhuH jha;ik 

mile;j gpwF Xa;T Njit vd;gjpdhy; vjpHkDjhuiu 

mtUila  ngw;NwhH  tPl;bw;F  mioj;J  nrd;whHfs; 

vd;why;  rhpjhd;.   ,uz;L  ehl;fs;  fopj;J  vd;Dila 

tPl;by;  te;J  tpl;lhHfs;.   mjd;gpwFk;  ehq;fs; 

re;Njhrkhfjhd;  tho;e;Njhk;  vd;why;  rhpjhd;. 

mjd;gpwFjhd;  fUfiyg;G  Vw;gl;lJ  vd;why; 

vjpHkDjhuiu  vd;Dila  tPl;by;  te;Jtpl;l  md;Nw 

fUfiyg;G  Vw;gl;lJ.  mg;NghJ ehd;  mioj;J  nrd;w 

mNj  kUj;Jtkidf;Fjhd;  ghpNrhjidf;F  mioj;J 

nrd;Nwd;  vd;why;  rhpjhd;.   ehd;  jhf;fy;  nra;Js;s 

kUj;Jt  mwpf;ifapy;  vjpHkDjhuUf;F  jpUkzj;jpw;F 

Kd;ghf  Gw;WNeha;  ,Ue;jjhf  me;j  kUj;Jt 

mwpf;ifapy; Jyq;fhJ vd;why; rhpjhd;.  

21.04.2016 y; vjpHkDjhuiu vd;Dila tPl;by; 

te;Jtpl;ldH mjd;gpwF vjpHkDjhuUf;F ehd;F Kiw 

fUf;fiyg;G Vw;gl;lJ vd;W nrhd;dJ rhpjhd;.  

vd;Dila njhiyNgrp vz; mthplk; cs;sJ. 

mtUila njhiyNgrp vz; vd;dplk; cs;sJ vd;why; 

rhpjhd;.  

vjpHkDjhuH nrd;idapy; kUj;Jt rpfpr;irapy; 
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,Uf;Fk;  NghJ  18.03.2017y;  vjpHkDjhuhplk; 

Ngrptpl;Ljhd; te;Njd; vd;why; rhpjhd;. 

FLk;gj;jpw;F  xU  thhpR  Ntz;Lk;  vd;w 

fhuzj;jpw;fhfj;jhd;  ,e;j  kD  jhf;fy;  nra;Js;Nsd; 

vd;why;  rhpjhd;.  vd;Dila  kDtpYk;>  ep&gzthf;F

%yj;jpYk;  vjpHkDjhuhplk;  thlifj;jha;  %ykhfNth> 

my;yJ  Foe;ijia  jj;J  vLg;gJ  %ykhf 

vjpHkDjhuhplk;  Nfl;ljhf  Fwpg;gpl;L  nrhy;ytpy;iy 

vd;why; rhpjhd;.  

nrd;idapy;  vjpHkDjhuh  rpfpr;ir  vLj;j 

kUj;Jtkidf;F  ehDk;>  vjpHkDjhuUk;  nrd;W 

vjpHkDjhuUf;F  ,Uf;Fk;  Neha;  capH  Mgj;jhdJ 

vd;gij  gw;wp  njhpe;Jnfhs;stpy;iy  vd;why;  rhpjhd;.

(emphasis supplied)  

17. The wife examined herself as R.W.1 and during her cross-

examination she had admitted that:

“vd;Dila  fztH  vdf;F  fHg;gigia 

mfw;wptpl;ljhy; tpthfuj;J Nfhhp mry; kDit jhf;fy; 

nra;Js;shH  vd;why;  rhpjhd;.   jpUkzk;  nra;tjw;F 

Kf;fpa  fhuzk;  Foe;ijfs;  ngw;W  tho;tjw;Fjhd; 

vd;why; rhpjhd;. 

02.05.2014y;  jpUney;Ntyp  yl;Rkp  khjtd; 

kUj;Jtkidf;F  vd;Dila  fztH  vd;id  mioj;J 
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nrd;whH  vd;why;  rhpjhd;.   mq;F  ehd;  fUTw;wpUg;gJ 

cWjp nra;ag;gl;lJ vd;why; rhpjhd;.  

Kjy;  fHg;gk;  rpije;Jtpl;lJ  vd;gjhy; 

Xa;tpw;fhf  vd;Dila  ngw;NwhH  vd;id 

jpirad;tpisf;F mioj;J nrd;whHfs; vd;why; rhpjhd;. 

41 ehl;fs; ehd; vd;Dila ngw;NwhH tPl;bypUe;J Xa;T 

vLj;Jtpl;Ljhd; kDjhuH tPl;bw;F jpUk;g te;Njd;. 

vdf;F 3 Kiw fUr;rpijT Vw;gl;Ls;sJ.  

ehd;  nrd;id  milahW  Nfd;rH  nrd;lhpy; 

rpfpr;ir  vLj;jjw;fhd  rpfpr;ir  Nfhg;Gjhd;  vd;dplk; 

fhl;lg;gLtJ vd;why; rhpjhd;.  mJ k.rh.M.12 MFk;. 

09.07.2014  md;W  vdf;F  fUfiyg;G  MdJ 

vd;why; rhpjhd;.

vdf;F  ehd;F  Kiw  fUfiyg;G  Vw;gl;lJ 

vd;why; rhpjhd;. 

fl;b ,Ug;gjhf nrhd;dhHfs;. 

ehd; nrd;id Nfd;rH ,d;];ba+l;by; vd;Dila 

ngw;NwhUld;  nrd;W  rpfpr;irf;fhf  NrHe;Njd;  vd;why; 

rhpjhd;.  me;j rkaj;jpy;  vdf;F Gw;WNeha; ];Nl[;-3ia 

jhz;btpl;lJ  vd;why;  rhpjhd;.  me;j  rkaj;jpy; 

vd;Dila  fUg;ig  mfw;wtpy;iynad;why;  capUf;F 

Mgj;J vd;w epiyapy;  fUg;ig mfw;wg;gl;lJ vd;why; 

rhpjhd;. 

vdf;F jw;NghJ Foe;ij ngWk; jFjp ,y;yhj 

fhuzj;jpdhy;  mtH  tpthfuj;J  NfhUfpwhH  vd;why; 

rhpjhd;.   Mdhy;  eP  vdf;F  Foe;ijahf  ,U>  ehd; 

cdf;F  Foe;ijahf  ,Uf;fpNwd;  vd;W  nrhd;dhH. 
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jw;NghJ khwptpl;lhH.  

kDjhuH  Foe;ij  ngwNtz;bjhd;  vd;dplk; 

tpthfuj;J NfhUfpwhH vd;why; thlif jha; %ykhfNth> 

my;yJ  Foe;ijia  jj;J  vLj;Jk;  tsHf;fyhk;. 

(emphasis supplied)  

18(a). From the admissions made by the respective parties, this 

Court finds that the findings rendered by the Family Court that there is no 

symptom or any legally acceptable evidence to show and demonstrate that 

even prior to the marriage, the wife had symptoms of Cancer and hence, 

the plea raised by the husband that Cancer is a pre-existing disease, that is 

even prior to  the marriage, is rightly negatived by the Family Court. 

 18(b).As  admitted  by  the  husband  (P.W.1)  only  after  the 

marriage, three pregnancies, resulted in three abortions. During the fourth 

abortion only, it was suspected by the Doctor at Tirunelveli, leading to the 

screening of the Cancer in the body of the wife and due to the medical 

condition alone, as suggested by Adayar Cancer Institute, the Uterus was 

removed and she was subjected to chemotherapy, whereby, the Act of God 

she survived from the killer disease of Cancer.  
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19. The wife is a Cancer survivor. She has survived the brutal 

attempts made by the dangerous disease of Cancer. However, during the 

treatment  to  fight  against  the  Cancer,  on  medical  grounds  and  due  to 

emergency and life threatening situation the doctor has removed her Uterus 

and the same was intimated to the husband.  In such a circumstance, we 

find that only during the subsistence of marriage, wife was afflicted with 

Cancer which resulted in removal of the Uterus,  cannot  be termed as a 

ground of mental cruelty warranting dissolution of marriage. 

20.  In  this  regard,  the  Division  Bench  of  this  Court  in 

C.M.A.No.1905  of  2002,  dated  26.07.2006 between  P.Devaraj  vs.  

V.Geetha at paragraph 15 & 16, held as under:

“15. It cannot be disputed that a woman without a 

uterus  in  quite  fit  for  sexual  intercourse.   Impotency  is 

incapacity for sexual intercourse or when coition is difficult 

or  painful.   The  presence  or  absence  of  uterus  is  quite 

immaterial to the ques whether a woman is impotent or not. 

Merely because the uterus of a woman is removed, she could 

not be held to be impotent and that could not be a ground to 

declare the marriage void, vide Samar Som v.Sadhana Som, 

AIR 1975 Calcutta 413. (emphasis supplied) 

16.  In  the  case  on  hand,  the  marriage  was 
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consummated,  the  respondent/wife  also  became  pregnant, 

and only to save her from the impending danger of escalation 

of  uterus  cancer,  she  was  operated  and  her  uterus  was 

removed.   Even though  it  is  alleged by appellant-husband 

that the removal of uterus was done without his knowledge, 

the trial Court recorded that the appellant during his cross-

examination,  admitted that  the respondent  was admitted in 

Ramakrishna Hospital for the purpose of operation and the 

appellant  was  in  the  hospital  and  according  to  R.W.2, 

Dr.Tmt.Mrudubashini, who performed surgery, consent was 

obtained  from the  appellant  for  operation,  and  these  facts 

substantially  establish  that  the  appellant  was  aware  of  the 

removal of the uterus of the respondent.”

21(a).  We find  that  the  marriage  was  solemnized between the 

parties  on 09.02.2014. The marriage was consummated,  resulted in four 

pregnancies  and  three  pregnancies  ended  in  abortion,  while  the  4th 

pregnancy was in progress, the wife was diagnosed of having been affected 

with  'Ovarian  Cancer'',  when  she  was  referred  for  further  treatment  at 

Adayar Cancer Institute at  Chennai,  where, she was fighting for life,  as 

there was a life threatening situation and due to medical emergency, her 

Uterus  was  removed.  Thereafter,  she  was  living  with  her  parents  for 

treatment.  During the process,  she also underwent  chemotherapy to get 
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over of the Cancer and now, the respondent/wife is a  Cancer Survivor, 

without Uterus. 

21(b)Now, the husband appears to have filed the divorce petition 

on the ground of progeny.  After going through the evidence, we find that 

at the instigation of some of the family members on the ground of, to have 

a child for the line of progeny, he appears to have filed this application. 

Certain allegations and counter allegations have been made between the 

parties regarding giving in marriage of one of the sisters of husband to the 

brother  of  the  wife,  who  is  employed  abroad,  was  denied  by  both  the 

parties. 

22.  Considering  the  materials  placed  before  us,  we  are  not 

desirous of getting into these allegations as they appear to be irrelevant for 

the  issue involved in this case.

23(a). It remains to be stated that during the cross-examination, 

the  husband  (P.W.1)  admitted  that  there  is  a  possibility  of  progeny  of 

getting  children  by  surrogacy  method  and  he  is  willing  for  the  said 

surrogacy.  So also  the  wife,  during  her  cross-examination  as  R.W.1,  as 
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extracted supra, has expressed that the husband has no objection either for 

adoption of  a child or to go for a surrogacy through surrogate mother 

23(b) Hence, taking into entirety of the circumstances, we have 

no hesitation to hold that during the subsistence of marriage, when the wife 

was diagnosed with 'Ovarian Cancer' and during the treatment, her Uterus 

was removed, the same cannot be treated as a cruelty to the husband much 

less 'mental cruelty' since it is not  'Act of the wife' but only as 'Act of 

FATE or DESTINY'.

23(c)  The period of treatment  she has taken from the parental 

home also cannot be termed as desertion. With regard to Section 5(ii)(b) of 

the Hindu Marriage Act, since we have already found that is not a pre-

existing  disease  at  the  time  of  marriage  and  on  that  ground  also  the 

husband is not entitled for divorce. 

24. After perusing the oral evidence of R.W.1 and her connected 

medical records, we find that the wife is a Cancer survivor.  Destiny struck 

her in the form of the killer disease of humanity (viz., Cancer) and she was 

diagnosed as being in the third stage of Cancer and however, was saved by 
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Adayar Cancer Institute, who does Yeoman service to the Society. 

(I)  Though  she  was  saved,  due  to  the  medical  condition,  the 

doctors at  Cancer Institute could not  save her Uterus and the same was 

removed. 

(ii)  Some  of  the  evil-eyed  relatives  appear  to  have  injected 

inhuman feeling  in  the mind of  the husband  to  seek  for  divorce,  citing 

progeny being lost. The wife pleads to save the matrimonial tie for the rest 

of her life.  

(iii). As stated supra, Cancer, in the form of a killer disease made 

an attempt on her to separate her permanently from her husband and it was 

saved by Act of God and by doctors  at  Adayar Cancer Institute.  In the 

above factual matrix, we are not inclined to severe the matrimonial tie that 

has been saved by Act of God. 

25. We thought it fit to reproduce the words of her husband to 

the wife before surgery “ You be my child, I be yours”.  Such a golden 

hearted husband was poisoned by some vested interest relatives, to file the 
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divorce petition.  Thus, we find that seeking divorce has not stemmed from 

the  heart  of  the  husband  but  only  appears  to  have  surfaced  from  a 

communicable  disease,  viz.,  ill-effects  of  some relatives  who wanted  to 

exploit the pitiable   and pathetic situation, by raising the plea of progeny.  

26. The human relation itself is fragile, but human mind is more 

fragile and it will break in a split second and hence, the case should be 

assessed  in  entirety but  not  in  isolation.   Hence,  in  view of the factual 

matrix of the cases as analysed earlier and in view of the decision of this 

Court in P.Devaraj's case as stated supra, we find no merits in this appeal. 

(i) Before departing, in view of the answer in the form of the 

admission by both the parties as extracted supra, in the event of husband 

opting  for  adoption,  the  wife  shall  give  her  consent  to  do  so  from the 

concerned NGO. 

27.  In  the  event  of  the  husband  opting  to  surrogate  a  child, 

through a surrogate mother, considering the special circumstances of this 

case, we recommend to the NGO's and Corporate having CSR funds to 
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render financial and medical assistance to fulfill the wish of the husband. 

In this regard, we recommend the case of the petitioner / appellant to the 

Managing Director  of Sakthi  Charitable Trust  run by the Sakthi  Masala 

Group at Erode to render financial aid for the parties to support surrogacy. 

It is open to the said Trust to render necessary help to the extent possible 

subject  to  their  financial  ceiling  limit  and conditions  stipulated  in  their 

Trust  Deed  and  the  said  Trust  can  either,  singularly  or  collectively,  in 

association  with  any  other  NGOs,  provide  financial  assistance  to  the 

Cancer survivor of the family to the extent possible.   

  28. For the reasoning stated supra, the order of dismissal of the 

dissolution of marriage at the instance of the husband, as rejected by the 

Family Court,  appears to be just and fair  and for reasoning, the same is 

hereby confirmed. 

29. Accordingly, this Civil Miscellaneous Appeal is dismissed. 

No costs.              

       (T.K.R.J.)   & (P.B.B.J)
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am

To

1.The  Family Court, Tirunelveli. 

2.The Section Officer,

   VR Section, Madurai Bench of Madras High Court,

   Madurai. 
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